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JURISDICTIONAL STATEMENT
The Court of Appeals has jurisdiction in tins matter pursuant to Section 78-2a-3(2)(e)
Utah Code Ann. 1953, as amended.
STATEMENT OF THE ISSUES
1. Did the trial court err in sentencing Appellant to the Utah State Prison?
2. Was Appellant's plea freely and voluntarily given?

STANDARD OF REVIEW
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Appellant was charged in an Information with Unlawful Sexual Intercourse, a 1- Degree Felony.

On or about Octnher 28, 1998, Appellant pled gi lilty to the offense of

^-'-wful Sexual Intercourse, r TV?--* Degree Felony,

and received by the Court.
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On November 25, i998 the Court sentenced Appellant to the Utah,

STATEMENT OF FACTS
On or about Oct. 28, 1998 Appellant executed a plea agreement and pled guilty to the
offense of Unlawful Sexual Intercourse, a third degree felony.
document during the plea hearing.

The court referenced the plea

At the time the Appellant had an order to show cause

pending before the court on a probation case.

The defendant did not request that his plea of

guilty be set aside within the statutory time frame.

An addendum to a previous presentence

investigation report was completed which recommended incarceration at the Utah State prison.
The trial court sentenced Appellant on Nov. 25, 1998 to the Utah State Prison for 0-5 years
running the sentence in this case consecutive with the sentence in the probation case (Case
#981500378). The Appellant now appeals the entire judgment in this case.

SUMMARY OF THE ARGUMENT
The issues raised by Appellant are in counsel's opinion without merit and accordingly,
counsel is compelled to file an Anders brief. Anders v California. 386 U.S. 738 (1967). This
opinion is based upon Appellant's execution of a plea agreement and the trial court's authority
to sentence Appellant within the range of punishment statutorily prescribed.
Based upon the court's record there is no legal basis for an appeal in this matter.

ARGUMENT

POINT I. DID THE TRIAL COURT ERR IN SENTENCING APPELLANT TO
THE UTAH STATE PRISON?
In searching the record for anything that might arguably support an appeal it is necessary
to refer to Section 76-3-401 of the Utah Criminal Code which authorizes the trial court to impose
consecutive sentences where a defendant "has been adjudged guilty of more than one felony
offense...".

This section also requires that the court to consider the "gravity and circumstances

of the offenses and the history, character and rehabilitative needs of the defendant in determining
whether to impose consecutive sentences".

The court failed to consider the history, character

and rehabilitative needs of the defendant entirely.

The court barely glossed over any gravity

and circumstances of the offenses. The closest the court came to satisfying such a requirement
was its statement: "Mr. Sovey, while she is a female, she's not a girl. She's a child.

She's

fourteen years old. Physically she may be mature. But emotionally and developmentally, she's
a child. With the law in this state that would allow you to marry her, you'd still have to raise
her...".

T-5.

Additionally, the court stated: "The court cannot sanction misbehavior to this

degree in any way, shape or form." T-7. The court in State vs Strunk. 846 P.2d 1297 (Utah
1993) vacated the defendant's sentence and remanded for resentencing because the trial court in
that case involving child sexual abuse and kidnapping, among other things, failed to follow the
statute with regard to minimum/mandatory sentencing and aggravating and mitigating factors.
Here, although the court failed to comply with these requirements of Section 76-3-401, the
court did not abuse its discretion because at the time of Appellant's sentencing he was on
probation.

Section 7-3-401 (2).

Additionally, notwithstanding subsection (2), Appellants argument, concerning the courts
failure to consider these factors, would fail in the instant case because the record appears to
contain sufficient history of the appellant's past through the presentence investigation report and
other evidence as well as the factual basis for the conviction.
In sentencing appellant the court is required to sentence the appellant within the statutory
range of punishment for the offense for which appellant has been convicted. Section 77-18-4(2)
of the Utah Code of Criminal Procedure. The term of imprisonment for a felony of the third
degree is a term not to exceed five years. Section 76-3-203 of the Utah Criminal Code. Here,
the court sentenced appellant within the range of punishment for a third degree felony. The trial
court did not abuse its discretion by sentencing appellant to the Utah State prison where appellant
was already on felony probation.

This issue is without merit.

POINT II. WAS APPELLANT'S PLEA FREELY AND VOLUNTARILY GIVEN?
In searching the record for anything that might arguably support an appeal it is necessary
to refer to Rule 11 of the Utah Rules of Criminal Procedure.

Rule 11(e) sets out the

requirements which must be met prior to the court accepting a plea of guilty.

The court

adequately made reference to written plea agreement on the record. T-2 Ln 10-16; T-6 Ln 24 25; T-7 Ln 1-17. The plea agreement as well as the statements of the court comply substantially
with the Rule 11(e) requirements; however, as the court in State v Valencia. 776 P.2d 1332
(Utah Ct. App. 1989) held, the requirements of Rule 11(e) must be strictly complied with.
Here, both the court and the plea agreement omitted several key requirements.

Appellant,

although incarcerated at the time, was not advised by the court that he was presumed innocent
nor that he had the right to a speedy public trial before an impartial jury. The court in Warner
v Morris. 709 P.2d 309 (Utah 1985) indicated that failure to advise defendant of his right against

compulsory self-incrimination did not render his plea invalid because the record otherwise
established that he entered the plea with full knowledge and understanding of the consequences.
Here, the record establishes that the appellant knew and understood the consequences of his
plea.
Further, the court did not advise Appellant that his sentence could be run consecutively
with any other sentence previously imposed by the court. Rule 11(e) does not require the court
to advise appellant of any collateral consequences of his plea which would arguably include the
possibility of his sentence being run consecutive to his probation case which was done sua sponte
on the date of sentencing.

The court in sentencing appellant stated "In your companion case

that I originally had you on probation for, and that file number, if you'll make a note of this,
Mr. Shaum, is 981500378, the court's (inaudible) on its motion as a result of the commitment
in the previous matter on this record, revokes your probation. You are ordered to serve zero to
five years in the Utah State prision in that case. The stay of execution of sentence in that
previous matter is lifted.

These sentences will be served consecutively, i.e. one to follow the

other." T-7 Ln 7-17. However, the court's statement to appellant during his plea, T-4 & 5, that
it could not do anything more to appellant than the maximum sentence would be, in this context,
somewhat misleading thereby affecting the voluntariness of appellant's plea. Notwithstanding
this possible misunderstanding the court was not required under Rule 11 (e) to advise appellant
here of possible consecutive sentences.
To accept a defendant's plea of guilty the court must be sure that the plea is voluntary.
Rule 11 of the Utah Rules of Criminal Procedure. In looking to the validity of a guilty plea the
court will consider all relevant circumstances. State v Browning. 824 P.2d 170. Where the
court admonishes the defendant pursuant to Rule 11 of the Utah Rules of Criminal Procedure

there is a presumption that the plea is voluntary. State v Thorup. 841 P.2d 746, 748 (Utah Ct.
App. 1992). In this instance, the court followed the mandates of Rule ll(e)(7,8) very closely.
Moreover, the appellant executed a plea agreement which the trial court record indicates was
properly incorporated into the record wherein he pled guilty to the offense of Unlawful Sexual
Intercourse.

In that plea agreement itself the appellant acknowledged that he knew of the 30

days limit within which he could file his motion to set aside his plea of guilty.
The Court in State v Gibbons. 740 P.2d 1309, 1311-12 (Utah 1987) held that for a defendant
to appeal, after entry of a plea agreement, the defendant must first file a motion to withdraw his
guilty plea.

Here, the appellant did not timely file a motion to set aside his plea of guilty.

Further, this court would have to determine that the court*s omissions rendered appellant's plea
invalid.

Here, the omissions of the court did not render the plea invalid because the record

otherwise established that appellant knew and understood the consequences of his plea. Warner
v Morris.
The court, additionally, is required to provide a factual basis for the guilty plea. State
v Stilling. 856 P.2d 666 (Utah Ct. App. 1993).

The court here was provided with a factual

basis that was insufficient. The state in attempting to provide a factual basis stated "

The

28th day is when it was actually reported. The parents of a juvenile reported that their daughter,
a fourteen year old girl, had been seeing the defendant.

They had some letters indicating that

the relationship was more than a casual relationship. Officers interviewed the juvenile and she
admitted that there had been some sexual intercourse with the defendant on the date alleged,
September 5, 1998. Officers interviewed the defendant and he as well admitted that there had
been sexual intercourse between he and the fourteen-year old.".

T-8 & 9.

indicated that it had found a factual basis for the plea. T-9 Ln 5-7.

The court then

The finding of a factual

basis is defective because there is no indication of how old the appellant was at the time.
However, from appellant's plea statement, the plea document and the evidence available to the
court on the day of appellant's plea the court had a sufficient factual basis for entry of
defendant's plea.
CONCLUSION
The Court has previously set out the requirements for an Anders brief in circumstances
where appellate counsel has determined that the appeal is without merit. State v Clayton. 639
P.2d 168 (1981). I have reviewed the present record and researched the issues and find the
issues to be wholly frivolous pursuant to Dunn v Cook. 791 P.2d 873 (Utah 1990). My office
sent appellant a copy of the previous brief, by mistake, on Nov. 2, 1999 and a copy of this brief
(corrected) was hand delivered to the Purgatory Correctional Facility early afternoon on Nov.
11, 1999 with instructions to review and contact me prior to Nov. 12, 1999 at noon if there were
any changes he desired to make.

Accordingly, since the appellant had the prior brief in

sufficient time to be put on notice of counsel's fundamental concerns and for him to raise any
points that he wanted to include and since he was given on Nov. 11, 1999 the corrected brief
with instructions to contact counsel with desired changes appellant has been given sufficient time
to make changes. For the reasons herein alleged, the Appellant was not denied a fair trial in
Case No. 981501131, and the judgment and sentence should not be set aside nor should
Appellant be granted a new trial.

ADDENDUM
Please see Addendum

DATED on this the 13=L day of Nov., 1999

SHERRITALMER& AS
By: Kenneth L. Combs
Attorney for Appellant
CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing Brief has been served on the Office of
the Attorney General and Appellant on or before.the'j^.th day ofNpv., 1999.

KENNETH L. COMBS

ADDENDUM NO. 1
Rule 11 (e) of the Utah Rules of Criminal Procedure:

(e) The court may refuse to accept a plea of guilty, no contest or guilty and mentally ill, and
may not accept the plea until the court has found:
(1) if the defendant is not represented by counsel, he or she has knowingly waived the right to
counsel and does not desire counsel;
(2) the plea is voluntarily made;
(3) the defendant knows of the right to the presumption of innocence, the right against
compulsory self-incrimination, therightto a speedy public trial before an impartial jury, the right
to confront and cross-examine in open court the prosecution witnesses, the right to compel the
attendance of defense witnesses, and that by entering the plea, these rights are waived;
(4)(A) the defendant understands the nature and elements of the offense to which the plea is
entered, that upon trial the prosecution would have the burden of proving each of those elements
beyond a reasonable doubt, and that the plea is an admission of all those elements;
(B) there is a factual basis for the plea. A factual basis is sufficient if it establishes that the
charged crime was actually committed by the defendant or, if the defendant refuses or is
otherwise unable to admit culpability, that the prosecution has sufficient evidence to establish a
substantial risk of conviction;
(5) the defendant knows the minimum and maximum sentence, and if applicable, the minimum
mandatory nature of the minimum sentence, that may be imposed for each offense to which a
plea is entered, including the possibility of the imposition of consecutive sentences.

ADDENDUM NO. 2
Section 77-18-4(1) & (2) of the Utah Code of Criminal Procedure:
Sentence - Term - Construction:
(1) Whenever a person is convicted of a crime and the judgment provides for a commitment to
thft state prison, the court shall not fix a definite term of imprisonment unless otherwise provided
fty law.
(2) The sentence and ju4gment of imprisonment shall be for an indeterminate term of not less
than the minimum and not to exceed the maximum term provided by law for the particular
crimp.

ADDENDUM NO. 3
Section 76-3-401(l)-(3) of the Utah Criminal Code:
(1) A court shall determine, if a defendant has been adjudged guilty of more than one felony
offense, whether to impose concurrent or consecutive sentences for the offenses. Sentences for
state offenses shall run concurrently unless the court states in the sentence that they shall run
consecutively.
(2) The court shall order that sentences for state offenses shall run consecutively if the new
offense is committed while the defendant is imprisoned or on parole unless the court finds and
states on the record that consecutive sentencing would be inappropriate.
(3)

The court shall consider the -gravity and circumstances of the offenses and the history,

character, and rehabilitative needs of the defendant in determining whether to impose consecutive
sentences.

Nov. 11, 1999
Kenneth L. Combs
285 W. Tabernacle, #306
St. George, UT 84770
(801) 628-0222
HAND-DELIVERED
David Shawn Sovey
Purgatory Correctional Facility
Hurricane, UT
RE: State of Utah vs David Sovey: brief (corrected)
Dear Mr Sovey:
I discovered that on Nov. 2, 1999, the secretary sent to you by mistake our first brief. I have
now prepared a second brief which is enclosed herein. Please review and call me at my office
no later than 12:00 noon on Nov. 12, 1999 to let me know if there is anything else such as other
argument, research, case law etc.. which you desire that I include in the brief. If I do not hear
from you by 12:00 noon on Nov. 12, 1999 then I will send to the Court of Appeals the original
of the enclosed brief for filing in this matter and it will be too late for you to include anything
else in said brief.
Thank you for your prompt consideration of this matter. If you have any questions, please do
not hesitate to call

